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Reform and Expand the Low-Income Housing Tax Credit (LIHTC) 
 
ENCOURAGE MIXED INCOME OCCUPANCY BY ALLOWING LIHTC-SUPPORTED 
PROJECTS TO ELECT A CRITERION EMPLOYING A RESTRICTION ON AVERAGE 
INCOME 
 
Current Law 
 
In order for a building to qualify for the LIHTC, a minimum portion of the units in the building 
must be rent restricted and occupied by low-income tenants.  Under section 42(g)(1), the taxpayer 
makes an irrevocable election between two criteria. Either— 
 

• At least 20 percent of the units must be rent restricted and occupied by tenants with income 
at or below 50 percent of area median income (AMI); or 

• At least 40 percent of the units must be rent restricted and occupied by tenants with 
incomes at or below 60 percent of AMI.  

In all cases, qualifying income standards are adjusted for family size.  The amount of the credit 
reflects the fraction of the building’s eligible basis that is attributable to the low-income units.  
Maximum allowable rents are restricted to 30 percent of the elected income standard, adjusted for 
the number of bedrooms in the unit. 
 
Reasons for Change 
 
In practice, these criteria often produce buildings that serve a very narrow income band of 
tenants—those just below the top of the eligible income range.  For example, if the rent-restricted 
units in the building must be occupied by tenants at or below 60 percent of AMI, these units may 
end up being occupied by tenants with incomes that fall between 40 percent and 60 percent of 
AMI.  As a result, the income criteria do not include incentives to create mixed-income housing, 
and LIHTC-supported buildings may not be able to serve those most in need.  Mixed-income 
buildings are especially important in low-income communities that are being revitalized and in 
sparsely populated rural areas.  In addition, the inflexibility of the income criteria makes it difficult 
for LIHTC to support acquisition of partially or fully occupied properties for preservation or 
repurposing. 
 
Proposal  
 
The proposal would add a third criterion to the two described above.  When a taxpayer elects this 
criterion, at least 40 percent of the units in the project would have to be occupied by tenants with 
incomes that average no more than 60 percent of AMI.  No rent-restricted unit, however, could be 
occupied by a tenant with income over 80 percent of AMI; and, for purposes of computing the 
average, any unit with an income limit that is less than 20 percent of AMI would be treated as 
having a 20-percent limit.  Maximum allowable rents would be determined according to the income 
limit of the unit. 
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For example, suppose that a project has 70 identical rent-restricted units—10 units with income 
limits of 20 percent of AMI, 10 with limits of 40 percent of AMI, 20 with limits of 60 percent of 
AMI, and 30 with limits of 80 percent of AMI.  This would satisfy the new criterion because none 
of the limits exceeds 80 percent of AMI and the average does not exceed 60 percent of AMI.  
(10×20 + 10×40 + 20×60 + 30×80 = 4200, and 4200/70 = 60.) 
 
A special rule would apply to rehabilitation projects that contain units that receive ongoing 
subsidies (e.g., rental assistance, operating subsidies, and interest subsidies) administered by the 
U.S. Department of Housing and Urban Development or the U.S. Department of Agriculture.  If a 
tenant, when admitted to such a property, had an income not more than 60 percent of the then-
applicable Area Median Income and if, when the tenant’s income is measured for purposes of 
LIHTC qualification, the tenant’s income is greater than 60 percent of the now-applicable Area 
Median Income (AMI) but not more than 80 percent of AMI (this fraction is called the “Credit-
Year-1 AMI Percentage”), then, the taxpayer may make an election that would allow the tenant to 
remain in residence without impairing the building’s LIHTCs.  In particular, the election would 
have the following consequences— 
 

• The average-income criterion would be applied without taking that tenant’s unit into 
account; 

 
• The requirement in the next-available-unit rule, see section 42(g)(2)(D)(ii), would apply; 

and 
 

• The tenant’s unit would be treated as rent restricted if the gross rent collected from the unit 
does not exceed 30 percent of the Credit-Year-1 AMI Percentage times current AMI. 
 

When the tenant moves out, if the unit is to continue to be rent-restricted, the income restriction on 
the unit would revert to 60 percent of AMI (or whatever other level the taxpayer determines, 
consistent with the criterion that was elected under section 42(g)(1)). 
 
The proposal would be effective for elections under section 42(g)(1) that are made after the date of 
enactment. 
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MAKE THE LOW INCOME HOUSING TAX CREDIT (LIHTC) BENEFICIAL TO REAL 
ESTATE INVESTMENT TRUSTS (REITS) 
 
Current Law 
 
Real estate investment trusts (REITs) and regulated investment companies (RICs) receive no 
benefit from becoming entitled to a general business credit under section 38, such as the low-
income housing tax credit (LIHTC).  Like other financial intermediaries, REITs and RICs are 
efficient investment vehicles only if they and their investors together incur only a single level of 
tax on the income from the REITs’ or RICs’ investments.  The Code achieves this result by 
allowing REITs and RICs a deduction for dividends paid (the DPD).  Qualification requirements 
and an excise tax cause REITs and RICs to pay dividends of substantially all of their pre-DPD net 
income.  In addition, the Code enables each REIT or RIC exactly to zero out its taxable income for 
the year by paying post-taxable-year-end dividends that the REIT or RIC may nevertheless deduct 
as if the dividends had been paid during the taxable year.  A REIT or RIC that zeroes out its taxable 
income has no tax liability against which to use a tax credit. 
 
Moreover, their shareholders would receive no benefit from REITs’ or RICs’ receiving those 
credits.  REITs and RICs are C corporations.  That is, unlike trusts, partnerships, and 
S corporations, they generally do not directly pass through tax items to their owners.  A significant 
number of REIT shares are held by RICs. 
 
The LIHTC provision in the Code encourages construction and major rehabilitation of affordable 
housing for low-income residents.  A taxpayer is eligible to receive LIHTCs only after receiving an 
allocation either of credits or of tax-exempt volume cap from an appropriate State agency.  In 
almost all financial climates, there are not enough allocations to satisfy all applicants.  Although 
the credits that make up the general business credit are not transferable, in many cases—including 
LIHTCs—there is, in effect, a “market” for the credits.  The value of the credits in this market is 
reflected in the amount of equity that the credit can attract to the activity that Congress wanted to 
encourage when it created the credit. 
 
Reasons for Change 
 
The effectiveness of LIHTCs in increasing the construction and preservation of affordable housing 
would be enhanced if there were more demand for these credits. For example, during the recent 
economic crisis, there was a sharp drop in the amount that investors were willing to invest for each 
dollar of LIHTC acquired.  If REIT shareholders could benefit from any LIHTCs that REITs 
receive, there would be an increase in demand. 
 
Proposal 
 
The proposal would permit a REIT that receives LIHTCs to designate as tax exempt some of the 
dividends that it distributes.  Dividends so designated would be excluded from the gross income of 
the shareholders that receive them.  The amount so designated could not exceed the quotient of the 
REIT’s LIHTCs for the year, divided by the highest corporate tax rate in section 11(b) of the Code.  
If there is insufficient E&P to pay this amount of dividends, the unused authority to designate tax-
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exempt dividends could be carried forward indefinitely.  Also, if a REIT or RIC is a shareholder 
that receives these tax-exempt dividends, the recipient could designate as exempt a corresponding 
amount of dividends that it distributes.  In the case of any compliance failure, the REIT would be 
responsible for recapture under section 42(j) as if it had used the credit to reduce its own tax 
liability.  Under the proposal, the passive-loss and at-risk rules would not apply to the receipt of the 
exempt dividends. 
 
The proposal would be effective for taxable years of a REIT that end after the date of enactment. 
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PROVIDE 30-PERCENT BASIS “BOOST” TO PROPERTIES THAT RECEIVE AN 
ALLOCATION OF TAX-EXEMPT BOND VOLUME CAP AND THAT CONSUME THAT 
ALLOCATION 
 
Current Law 
 
A building owner may receive 70-percent-present-value LIHTCs (colloquially called “9-percent 
credits”) if the State housing credit agency allocates the credits.  Also a building owner may 
receive 30-percent-present-value LIHTCs (colloquially called “4-percent credits”) if the building is 
at least 50-percent financed with tax-exempt bonds that are subject to the private activity bond 
volume cap. 
 
In both cases, the annual credit received by the building owner is the product of the credit rate, 
times the qualified basis.  The qualified basis for computing the LIHTC is a specified fraction 
(often 100 percent) of the eligible basis.  Subject to certain adjustments and special rules, eligible 
basis is generally a building’s adjusted basis.  In some situations, however, there is an increase (a 
“basis boost”) over the amount that would otherwise be eligible basis.  There are three situations in 
which a building receives a basis boost:  if it is located in a qualified census tract; if it is located in 
a difficult development area, as designated by the Secretary of Housing and Urban Development;6 
or if the State housing credit agency designates it as needing an enhanced credit in order to be 
financially feasible as part of a qualified low-income housing project.7  In these situations, the 
eligible basis for the building may be up to 130 percent of what it would be in the absence of any 
such boost.  
 
Reasons for Change 
 
To obtain 30-percent-present-value LIHTCs, some developers finance their buildings with private 
activity bonds, despite the availability of other, taxable financing that the developers would prefer 
to use. 
 
Preservation of existing affordable housing is acutely needed.  Many tens of thousands of federally 
assisted housing units are being lost, in large part because of inability to fund necessary capital 
improvements.  LIHTC-supported preservation offers the hope not only of protecting the existing 
Federal investment in affordable housing by leveraging private capital but also of gaining the 
benefits of private-market discipline for federally assisted properties.  Moreover, preservation is a 
cost-effective alternative to new construction.  The per-unit cost of preservation is about one 
quarter that of new construction, and it greatly reduces the financial and human costs of relocating 
tenants. 

                                                 
6 These two location-based basis boosts are available for buildings financed with tax-exempt bonds subject to the 
private-activity-bond volume cap as well as for buildings that benefit from LIHTCs that are allocated by State housing 
credit agencies. 
7 This basis boost is potentially available regardless of the location of the building.  It is not available, however, for a 
building if any portion of the eligible basis of the building is financed by tax-exempt bonds subject to the private-
activity-bond volume cap. 



 

61 
 

As currently structured, however, the LIHTC program does not attract sufficient equity capital to 
address preservation needs.  Historically, the 70-percent-present-value credit has been 
oversubscribed, with proposals for new construction tending to beat out those for preservation.  
The 30-percent-present-value credit often fails to provide sufficient incentive to make preservation 
projects economically attractive. 
 
Proposal 
 
The proposal would provide two additional incentives for investment in preservation projects.  
First, there would be a more efficient way to qualify for 30-percent-present-value credits; second, 
there would be the possibility of an additional 30 percent “boost” to qualified basis (a “Federal-
Investment-Protection Basis Boost”). 
 
To make a project eligible for these incentives, a State housing credit agency would give the 
project a “Federal-Investment-Protection Designation.”  This designation could be given only to 
projects that satisfy the following requirements: 
 

• The project involves the preservation, recapitalization, and rehabilitation of existing 
housing; 
 

• The project demonstrates a serious backlog of capital needs or deferred maintenance; 
 

• The project involves housing that was previously financed with Federal funds or benefited 
from LIHTC; and 
 

• Because of that Federal support, the housing was subject to a long-term use agreement 
limiting occupancy to low-income households. 
 

(1)  Alternative Qualification for 30-Percent-Present-Value Credits 
Under the proposal, all buildings covered by a Federal-Investment-Protection Designation could 
benefit from the alternative qualification process.  In lieu of becoming eligible for 30-percent-
present-value credits in the manner provided in current law—that is, as a result of being at least 50-
percent financed by tax-exempt bonds for which private-activity-bond volume cap (volume cap) 
has been allocated—a building could become eligible if— 
 

• There is an allocation of volume cap in an amount not less than the amount of bonds that 
would be necessary to qualify for LIHTCs; and 
 

• The volume cap so allocated reduces the State’s remaining volume cap as if tax-exempt 
bonds had been issued. 
 

(2)  Basis “Boost” for Some Projects with a Federal-Investment-Protection Designation 
Under the proposal, a Federal-Investment-Protection Basis Boost would be available to a limited 
number of projects that receive a Federal-Investment-Protection Designation and that are eligible 
for 30-percent-present-value credits—either as a result of having bond-financing or as a result of 
the alternative qualification.  The proposal would also permit the State housing credit agency to 
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designate some or all of such a project’s qualified basis for this new basis boost.  A Federal-
Investment-Protection Basis Boost could be used “on top of” any existing boost for being in a 
qualified census tract, for being in a difficult development area or for having received a “boost” 
designation by the State housing credit agency under current law.  For example, if the entire 
qualified basis of a project in a difficult development area is designated for a Federal-Investment-
Protection Basis Boost, its qualified basis would be 169 percent (130 percent × 130 percent) of 
what it would be otherwise. 
 
The volume of Federal-Investment-Protection Basis Boosts that a State housing credit agency can 
make would be limited by an amount that is computed using the State’s volume cap.  Under the 
limitation, the aggregate amount of basis annually eligible for a Federal-Investment-Protection 
Basis Boost would be 0.8 percent of the State’s volume cap for that calendar year.  These amounts 
could be carried over for a period of up to 5 years.  There would, however, be no carryover from 
any calendar year before the year that contains the date of enactment. 
 
For example, suppose a State had volume cap that had carried over from 2011 and, in 2013, the 
State allocated that carried-over volume cap to enable the issuance in 2013 of tax-exempt bonds 
that financed a qualifying project.  Suppose further that the State housing finance agency gave the 
project a Federal-Investment-Protection Designation and that the agency decided to designate 
qualifying basis of the project for a Federal-Investment-Protection Basis Boost.  The aggregate 
qualified basis (from this and other projects) that the agency could designate for Federal-
Investment-Protection Basis Boosts could not exceed 0.8 percent of the State’s volume cap for 
2013.   
 
If at the end of 2012, an amount of potential basis boost was eligible to be carried over, then the 
aggregate qualified basis that the agency could designate for Federal-Investment-Protection Basis 
Boosts could not exceed the sum of the carryover amount at the end of 2012, plus 0.8 percent of the 
State’s volume cap for 2013. 
 
The proposal would be effective for projects that are allocated volume cap after the date of 
enactment.  States’ authorizations to designate basis for a Federal-Investment-Protection Basis 
Boost would begin with the calendar year containing the date of enactment.   
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REQUIRE LIHTC-SUPPORTED HOUSING TO PROVIDE APPROPRIATE 
PROTECTIONS TO VICTIMS OF DOMESTIC VIOLENCE 
 
Current Law 
 
Low-income housing tax credits (LIHTCs) support the construction and preservation of a large 
portion of the nation’s affordable housing for people of limited means.  To qualify for LIHTCs, a 
project must have a minimum fraction of its units that are rent restricted and occupied by low-
income individuals (defined as being at or below certain percentages of area median income).  
(Units that are restricted with respect to the income of their occupants and the rents that can be 
charged for them are called “low-income” units.) 
 
To ensure that low-income units remain low-income units for many decades, no LIHTCs are 
allowed with respect to any building for any taxable year unless an extended low income housing 
commitment (Long-Term Use Agreement, or Agreement) is in effect as of the end of the year.  A 
Long-Term Use Agreement is a contract between the owner of the property and the applicable 
State housing credit agency.  The Agreement must run with the land to bind future owners of the 
property for three decades or more and must be enforceable in State court not only by the State 
agency but also by any past, present, or future income-qualified tenant. 
 
In addition to requiring that certain minimum portions of a building be low-income units, the Long-
Term Use Agreement must mandate certain conduct in the management of the building— 
 

• The Agreement must prohibit the refusal to lease to a holder of a voucher or certificate of 
eligibility under section 8 of the United States Housing Act of 1937 because of the status of 
a prospective tenant as such a holder; and 
 

• With respect to any low-income unit, the Agreement must prohibit during the life of the 
Agreement and for three years after its termination— 

o Any increase in gross rent not otherwise permitted under section 42 of the Code; 
and 

o Any eviction or other termination of tenancy of any existing tenant (other than for 
good cause). 

 
Credits are not available unless occupancy is available to the general public.  Section 42(g)(9), 
however, clarifies that a project does not fail to meet this general public use requirement solely 
because of occupancy restrictions or preferences that favor tenants with special needs, tenants who 
are members of a specified group under certain Federal or State programs, or tenants who are 
involved in artistic or literary activities. 
 
The Violence Against Women Act (42 USC chapter 136, subchapter III) currently protects tenants 
in certain Federal housing programs.  Occupancy in a LIHTC-supported building, however, does 
not today result in any protection for victims of domestic violence, dating violence, sexual assault, 
stalking, or threats of any of these actions (collectively referred to in this document as “domestic 
abuse”). 
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Reasons for Change 
 
No building that has benefited from LIHTCs should fail to provide reasonable protections for 
victims of domestic abuse. 
 
Proposal 
 
Protections similar to those provided in the Violence Against Women Act would be required in all 
Long-Term Use Agreements.  The protections would apply to both the low-income and the market-
rate units in the building. 
 
For example, once such an Agreement applies to a building, the owner could not refuse to rent any 
unit in the building to a person because that person had experienced domestic abuse.  Moreover, 
any such experience of domestic abuse would not be good cause for terminating a tenant’s 
occupancy.  Under the Agreement, an owner could bifurcate a lease so that the owner could 
simultaneously (1) remove or evict a tenant or lawful occupant who engaged in criminal activity 
directly relating to domestic abuse and yet (2) avoid evicting, terminating, or otherwise penalizing 
a tenant or lawful occupant who is a victim of that criminal activity.  The proposal would clarify 
that such a continuing occupant could become a tenant and would not have to be tested for low-
income status as if the continuing occupant were a new tenant. 
 
Any prospective, present, or former occupant of the building could enforce these provisions of an 
Agreement in any State court, whether or not that occupant meets the income limitations applicable 
to the building. 
 
In addition, the proposal would clarify that occupancy restrictions or preferences that favor persons 
who have experienced domestic abuse would qualify for the “special needs” exception to the 
general public use requirement. 
 
The proposal would be effective for Long-Term Use Agreements that are either first executed, or 
subsequently modified, on or after the date that is 30 days after enactment.  The proposed 
clarification of the general public use requirement would be effective for taxable years ending after 
the date of enactment. 
 
  




